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Section 1: Introduction

1.1 Background

The Kark Review (2019) was commissioned by the government in July 2018 to review
the scope, operation and purpose of the Fit and Proper Person Test (FPPT) as it
applies under the current Regulation 5 of the Health and Social Care Act 2008
(Regulated Activities) Regulations 2014.

This included looking at how effective the FPPT is:

“... in preventing unsuitable staff from being redeployed or re-employed in the
NHS, clinical commissioning groups, and independent healthcare and adult social
care sectors.”

The review highlighted areas that needed improvement to strengthen the existing
regime.

The specific recommendations from the Kark Review (2019) have been detailed in
Appendix 1.

1.2 Purpose and benefits

This document supports the implementation of the recommendations from the Kark
Review, and promotes the effectiveness of the underlying legal requirements by
establishing a Fit and Proper Person Test Framework (also known as the ‘Framework’).
The purpose is to strengthen/reinforce individual accountability and transparency for
board members, thereby enhancing the quality of leadership within the NHS.

The Framework is effective from 30 September 2023 and should be implemented by all
boards going forward from that date. NHS organisations are not expected to collect
historic information to populate ESR or local records, but to use the Framework for all
new board level appointments or promotions and for annual assessments going
forward.

The Framework should be read in conjunction with the NHS Constitution, NHS People

Plan, People Promise and forthcoming NHS Leadership Competency Framework for
leaders at board level. This Framework supports transparency and should be the start
of an ongoing dialogue between board members about probity and values. It should be

seen as a core element of a broader programme of board development, effective
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b. Existing board members at one NHS organisation who move to another NHS
organisation in the role of a board member.

c. Individuals who join an NHS organisation in the role of board member for the first
time from an organisation that is outside of the NHS.

d. Individuals who have been a board member in an NHS organisation and join
another NHS organisation not in the role of board member, that is, they take a
non-Board level role.

It is important that board member references checks are carried out in accordance with
the data protection principles, as set out within data protection law. In particular, the
process should be undertaken fairly, and the information generated should be accurate
and up to date.

Requests for board member references should not ask for specific information on
whether there is a settlement agreement/non-disclosure agreement in place.

The board member reference request instead asks for any further information and
concerns about an applicant’s fithess and propriety, relevant to the FPPT to fulfil the
role as a director, be it executive or non-executive.

Information on settlement agreements should be retained locally (where applicable) and
included in the overall consideration of the fit and proper status of the individual in
question.

If there is a historical settlement agreement/non-disclosure agreement already in place
which includes a confidentiality clause, NHS organisations should seek permission from
all parties prior to including any such information in a board member reference.

Going forward, NHS organisations should consider inclusion of a term in any proposed
settlement agreement to state that information about the settlement agreement can be
included in ESR, and in doing so will not be a breach of confidence.

The existence of a settlement agreement does not, in and of itself determine that a
person is not fit or proper to be a board member.

The board member reference is based on the standard NHS reference and includes
additional requests for information as follows (relevant to the FPPT):
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¢ Information regarding any discontinued, outstanding, or upheld complaint(s)
tantamount to gross misconduct or serious misconduct or mismanagement
including grievances or complaint(s) under any of the organisation’s policies
and procedures (for example, under the trust’'s equal opportunities policy).

¢ Confirmation of any discontinued, outstanding or upheld disciplinary actions
under the trust’s disciplinary procedures including the issue of a formal written
warning, disciplinary suspension, or dismissal tantamount to gross or serious
misconduct.

¢ Any further information and concerns about the applicant’s fithness and propriety,
not previously covered, relevant to the FPPT to fulfil the role as a director, be it
executive or non-executive.

Discontinued investigations are included in the reference request to identify issues
around serious misconduct and mismanagement and to deliberately separate them
from issues around qualifications, competence, skills, and experience (which it is
believed can be remedied) and health (which it is believed can improve), unless
such competence and/or health issues could potentially lead to an individual not
meeting the requirements of the FPPT.

Investigations (irrespective of reason for discontinuance) should be limited to those
which are applicable and potentially relevant to the FPPT, and examples are as
follows (this is not an exhaustive list and consideration will be needed on a case-by-
case basis):

¢ Relating to serious misconduct, behaviour and not being of good character (as
described in the FPPT Framework).

¢ Reckless mismanagement which endangers patients.
¢ Deliberate or reckless behaviour (rather than inadvertent behaviour).
¢ Dishonesty.

e Suppression of the ability of people to speak up about serious issues in the
NHS, eg whether by allowing bullying or victimisation of those who speak up or
blow the whistle, or any harassment of individuals.

¢ Any behaviour contrary to the professional Duty of Candour which applies to
health and care professionals, eg falsification of records or relevant information.
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